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Introduction

The development of modern PPPs begins in the 1970s and 1980s with infrastructure projects as governments increased the participation of the
private sector using Build-Operate-Transfer (BOT) and Turn-Key concessions. The first modern PPP developed simultaneously in the US, EU,
Australia and in the most developed Asian countries. Since the 1970s, governments have focused on finding new and more efficient ways of
providing public services through private contracting.

In countries that still apply PPPs without specific legal regulations, PPPs legal framework usually falls under the laws on concessions and public
procurement.

In the second half of the 1980s, after the debt crisis had reached its peak, there was a substantial decrease in loan capital to the government sector.
Likewise, the private financing institutions refrained from approving any new loans to developing countries, except in the form of direct investment.
By the end of the 20th century, the need for infrastructure development remained, but the privatization lost its momentum, and PPP models became
an important way of providing private investment in the development of infrastructure, in cases where privatization encountered problems or ceased
to be implemented. That was the case of Panama.

PPPs in Panama

Panama’s National Assembly recently enacted Law No. 93 of September 19, 2019 on Public Private Partnerships (the PPP Law), in an eff-ort to
bolster infrastructure investment and job creation as well as address ongoing public infrastructure needs. The PPP Law will permit the State,
autonomous entities, State enterprises and municipalities (together, the Government Entities), other than certain excluded government entities,
following a public tender process, to enter into agreements (the PPP Contracts) with private partners (PPP Contractors) for the design, construction,
repair, financing, exploitation, development, operation and/or maintenance of public infrastructure or the provision of public services.

The following sectors or entities are excluded from the application of the PPP Law: The State-owned water company (IDAAN), the Panama Canal
Authority (ACP), the Superintendence of Capital Markets, the Superintendence of Banks, State-owned banks (Caja de Ahorros, Banco Nacional,
Banco de Desarrollo Agropecuario and Banco Hipotecario Nacional), public health, security and education services and mining exploitation
concessions.

Definitions of the most important terms of the PPP law, such as “Shadow Tolls”, “Risk Allocation Matrix” or “Reference Value”, are contained in the
law. In the same way, the classification of PPPs is included in, on the one hand, the “self-financed” PPPs, referring to those where all costs and
adequate profitability to the risk assumed are recovered with the income received by the PPP contractor, while, on the other, there are the
“co-financed” PPPs, in which the sustainability of the project requires financial resources from the State in the form of transfers, guarantees or both.

Governing Bodies

The PPP Law creates

- The PPP Authority, for purposes of, among other things, regulating the PPP Law and approving the projects to be developed under the framework
of the PPP Law.

- The PPP Secretariat as an administrative body in charge of performing technical studies and analyzing and recommending to the PPA Authority
those potential projects proposed by the Government Entities that meet the criteria to qualify as PPP Projects.

- The Advisory Committee that can recommend PPP projects.

PPP Bid and PPP Contract

Once the project identified and presented by a Government Entity has been approved by the PPP Authority, along with the proposed tender
documents, following the technical analysis and recommendations made by the PPP Secretariat, the Government Entity is then authorized to launch
a formal public tender process for the selection of the PPP partner. The PPP Law describes a standard bidding procedure for the selection of the
contractor, the basic content of the PPP Contract among other matters. The winning bidder is obligated to constitute, within the timeframe
established in the tender documents, a special purpose company, as the PPP Contractor. The PPP Contract is then signed by the PPP Contractor
and the Government Entity, countersigned by the General Comptroller of the Republic and published in the Official Gazette.

Financing

The PPP Law permits both national and international financing of PPP Projects. From a financing perspective, the PPP Law envisions two distinct
categories of PPP Projects: those which do not rely on direct government transfers or payment guarantees and are considered self-financed; and
those which do rely on government transfers or payment guarantees issued by the government and are considered co- financed. The PPP Law
places a limit on financing by Panamanian State banks of no more than 25% of the total investment in the PPP Project. The PPP Law includes a
series of measures designed to facilitate the bankability of PPP Projects such as (l) establishing the right of the PPP Contractor to collect fees, tolls
and other revenues as well as the possibility of government support payments; (ll) streamlining the constitution, perfection and enforcement of
security interests; and (iii) establishing termination payments and other remedies designed to improve recovery in the event of termination of the
PPP Contract.

1. Revenue Stream and Government Support Payments

a. Revenues.
The PPP Contract will grant the PPP Contractor the right to collect fees, tolls from users (with provisions which permit for toll increases).

b. Fixed or Variable Payments and Contributions.

When the PPP Project is co-financed, payments made by the government in connection with a PPP Contract can take the form of either fixed or
variable payment amounts. The Government Entity cannot provide financial guarantees but can undertake contingent payment obligations. They
may also include payments for the availability of certain services as well as shadow tolls based on projected use and demand. Government Entities
can make contributions to the PPP Project either in the form of cash (or other payment instruments) or through the granting of exploitation rights
over public assets.

c. Contractual Protections on Revenue Allocations.

Any PPP Contract must expressly state the budgetary provisions necessary for any government support payments. In addition, the PPP Contract
must contain clauses obligating the Government Entity to include in all future budgets the necessary provisions for payment of its future obligations
under the PPP Contract.

d. Fiscal Limits.

The PPP Law includes provisions designed to ensure that the Government Entities can meet, and continue to meet, the payment obligations set
forth in the PPP Contract. These include an obligation for the Government Entities to include all fixed and contingent payment obligations set forth
in the PPP Contract in their respective annual budgets and establish limits on government support payments, whether fixed or contingent. More
specifically, for central Government Entities, the PPP Law provides that the value of all PPP Projects (together with other concessions) contracted
or awarded by the Government Entity cannot exceed the lesser of 30% of the investments made by a Government Entity during the previous fiscal
year or 30% of the projected investments to be made the Government Entity under the most current Republic’s Five-year Investment (with stricter
measures for municipal governments). The PPP Authority will be required to ensure that the aggregate total present value of all quantified fixed and
contingent payment obligations undertaken by the non-financial public sector of the State under all PPP Projects and other government concessions
does not exceed 7% of Panama’s GDP (though this threshold may be revised every five years by the National Assembly in light of any public
infrastructure needs). The PPP Secretariat will also need to certify that any PPP Project complies with all these fiscal limits prior to authorizing any
contractual bidding process.

2. Securing the Financing

The PPP Law contains certain provisions that could potentially facilitate the granting and perfection of security interests of any financing contracted
for the PPP Project.

a. Assets Held in Trust.

In those cases where a PPP Project is co-financed, all public assets and other assets managed in a project must be administered through a
Panamanian trust with the Government Entity acting as settlor and beneficiary thereto. Such Panamanian trusts are also permitted to hold and
maintain onshore and o~ffshore bank accounts. The trustee for such a vehicle must be a locally authorized trustee that has also been approved by
the PPP Authority.

b. Creditor Step-In Rights.

The PPP Law expressly recognizes creditor step-in rights and allows these to take priority in the event of any default by the PPP Contractor
including during insolvency or liquidation proceedings. The PPP Law also provides for a thirty-day period in which creditors can post performance
bonds or other guarantees required by the Government Entity as part of their exercise of substitution rights under the PPP Contract.

c. Special Pledge on the PPP Contract.

In addition to step-in rights, the PPP Law provides for a special pledge covering contract revenues, contracted Government Entity payments and
any income belonging to the PPP contractor. These assets may be pledged permitting the encumbrance of these assets in favor of financial
institutions. Any seizure of administrative control over the PPP Project will automatically trigger the pledge and it will be granted priority over any
other credit obligation. Once the pledge has been triggered, the PPP Law allows the PPP Authority to authorize the transfer of these rights to any
locally or internationally regulated financial institution or to any other person detailed by the pledge.

d. Express Risk Allocation.

In addition to the holding of assets in trusts, all PPP Project contracts must provide for an allocation of risk between the relevant Government Entity
and the PPP Contractor. The required risk allocation must be based on technical studies prepared by the Government Entity and the implementation
of objective quality and efficiency standards registered (both approved by the PPP Authority). Pursuant to the PPP Law and except for extraordinary
circumstances, the risk relating to design, construction, financing, demand, operation and maintenance should be borne by the PPP Contractor. The
express division of risk within PPP Contracts may facilitate both diligence and the drafting of financing agreements to ensure that they properly track
possible sources of project risk.

e. Subordination of Performance Bond Issuer’s Rights.
The PPP Law expressly states that the rights of the performance bond issuer will be subordinated to those of any creditors of the PPP Project.

Acquisition, Expropriation and Easements

a. Acquisition of Rights and Assets

The assets and rights acquired by the PPP Contractor shall be adhered to the PPP Project and cannot be transferred or encumbered without the
previous consent from the Government Entity. These assets and rights, however, could be transferred to a fiduciary of a special purpose trust under
the PPP law.

b. Expropriations
If any expropriations are required, the PPP Contractor will notify the Governing Entity to initiate the process. The Governing Entity will begin a
diagnostic and estimation of any expropriation costs.

c. Easements
When the modification of existing easements result indispensable for the development of a PPP project, the PPP Contractor will be bound to
re-establish them at its cost, provided it is inserted in the bid terms or request for prices.

Termination Payments and Other Remedies

The PPP Law also provides for potential credit enhancements designed to improve recovery in the event of termination of the PPP Contract. These
include:

a. Seizure of PPP Contract.

If the contracting Government Entity seizes any PPP Contract, the Government Entity will be required to compensate the PPP Contractor. If the PPP
Project is under construction, compensation will be equal to the present value of the investment in and maintenance of the physical assets
developed, but not amortized, in addition to interests due at a rate established in the public tender documents. If the PPP Project is already in
operation, the indemnification must also include a percentage of the net present value of the expected net pro t, as measured relative to the
investment and maintenance that were eff-ectively carried out.

b. Possibility of Arbitration.

The PPP Law permits controversies relating to PPP Projects to be submitted to arbitration proceedings conducted in Panama and in the Spanish
language. Under the PPP law, creditors of the PPP Project secured by the special pledge are awarded automatic standing to participate in these
arbitration proceedings, as third parties. The inclusion of creditors in arbitration proceedings, and the reliance on arbitration as opposed to Panama’s
court system, appears to provide for a swifter conflict resolution mechanic than currently exists under Panamanian law.

Conclusion
Pardini & Asociados expects that the PPP law and its enabling regulations will generate opportunities for infrastructure and construction companies,

investment funds as well as other institutional investors, consultants, banks and financial institutions as well as enable the Government of Panama
to develop new projects.
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