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Preface

Aviation Liability 2019
Second edition

Getting the Deal Through is delighted to publish the second edition
of Aviation Liability, which is available in print, as an e-book and online
at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes new chapters on China, Italy, Latvia, Malaysia, Portugal
and Russia.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editors,
Andrew ] Harakas, Jeff Ellis, Chris Carlsen and Kevin Sutherland of
Clyde & Co US LLP, for their continued assistance with this volume.

GETTING THE /§<
DEAL THROUGH »

London
November 2018

www.gettingthedealthrough.com
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PANAMA

Pardini & Asociados

Panama

Juan José Espino Sagel
Pardini & Asociados

Applicable treaties

1 Towhich major air law treaties related to carrier liability for
passenger injury or death is your state a party?

The Republic of Panama is party to the Montreal Convention, effective
since 2002 by Law 31 of 2002 and the Warsaw Convention, effective by
Law 44 of 1996 but contemplated in the Decree Law of 1963.

In regard to other Conventions, Panama has recognised specific
articles related to the repression of illicit acts against aviation safety as
declared in article 5 of Law 21 of 2003:

article 3 of the Tokyo Convention;

article 4 of the Hague Convention 1970, and article 5 of the same

Convention as per 1971; and

article 3 of the Protocol for the repression of illicit acts of violence

in airports providing services to civil aviation, complementary to

the Convention for the repression of illicit acts of violence against

civil aviation as per the Montreal Convention of 1971.

International carriage - liability for passenger injury or death

2 Do the courts in your state interpret the similar provisions of
the Montreal Convention and the Warsaw Convention in the
same way?

In matters of personal injury or death, Panama’s courts have not had
the opportunity to provide an established doctrine on interpretation
of any of the Conventions nor on the application of Panama’s Civil
Aviation Law.

3 Do the courtsin your state consider the Montreal Convention
and Warsaw Convention to provide the sole basis for air
carrier liability for passenger injury or death?

Law 21 of 2003 regulates domestic aviation liability in Panama. In its
article 151, it acknowledges that for international carriage Panama rec-
ognises both conventions. Consequently, any chosen Convention in a
contract of international carriage will be respected by a Panama court.

4 Inyour state, who is considered to be a ‘carrier’ under the
Montreal and Warsaw Conventions?

The primary definition of ‘carrier’ is provided by Law No. 21 of 2003,
which, in its drafting, is influenced by the Montreal and Warsaw
Conventions. It extends to ground handling agents and other service
providers when their services are provided within the airport confines.

For international carriers, Law 21, article 151 considers that liabil-
ity will be subject first to the international Conventions recognised by
Panama and Panama’s law will be applied in its defect. In the specific
case of successive carriers, Law 21, in article 113, considers that trans-
portation provided by several carriers successively will be considered
as one single operation.

Panama’s courts do not have a defined test for the successive
carriage but will consider the doctrine or interpretation provided by
known academics or international case law.
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5 How do the courts in your state interpret the conditions for
air carrier liability - ‘accident’, ‘bodily injury’, ‘in the course
of any of the operations of embarking or disembarking’ - for
passenger injury or death in article 17(1) of the Montreal
Convention and article 17 of the Warsaw Convention?

Panamanian courts have not had the opportunity to review the matter
in order to create a precedent for its interpretation.

Article 138 of Law 21 establishes that the carrier is responsible for
the harm or death of a passenger, including in the course of opera-
tions of embarking or disembarking, which is essentially what both
Conventions contemplate.

6 How do the courts in your state interpret and apply the ‘no
negligence’ defence in article 21 of the Montreal Convention,
and the ‘all reasonable measures’ defence in article 20 and
the ‘wilful misconduct’ standard of article 25 of the Warsaw
Convention?

No court precedent exists on this matter that has reviewed any of the
defences as per either of the Conventions. At present, there is a case
against the state pending of resolution before the Supreme Court that
may become a future reference on the matter.

7 Does your state require that advance payment be made
to injured passengers or the family members of deceased
passengers following an aircraft accident?

There are no legal obligations to advance payment to injured passen-
gers or the family members of deceased passengers, except for the
established limitation amounts set by Law 21 or the applicable interna-
tional Conventions.

Civil courts may accept a carrier’s motion of a voluntary deposit in
certain instances.

8 How do the courts of your state interpret each of the
jurisdictions set forth in article 33 of the Montreal Convention
and article 28 of the Warsaw Convention?

Panama’s courts have not defined an interpretation of these articles;
they would initially rely on the academic interpretations and interna-
tional case law.

With regard to the doctrine of forum non conveniens, the Supreme
Court has declared that Panama is not a party to the doctrine as per
common law interpretations. However, by means of a decision from
2015, the Court declared it may be possible to hear cases when coming
from abroad rather than be automatically dismissed when the claimant
argues harm or damage has been suffered in a different jurisdiction.

9 How do the courts of your state interpret and apply the
two-year period of limitations in article 35 of the Montreal
Convention and article 29 of the Warsaw Convention?

Law 21 acknowledges the same period of limitations in article 170 and
courts may take into consideration whether the time limitation has
been interrupted if brought as an argument by a claimant.
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10 How do the courts of your state address the liability of
carriage performed by a person other than the contracting
carrier under the Montreal and Warsaw Conventions?

Courts have not reviewed the matter and, consequently, will rely on
international academic interpretations and international case law.

Domestic carriage - liability for passenger injury or death

11 What laws in your state govern the liability of an air carrier
for passenger injury or death occurring during domestic
carriage?

Law 21 of 2003 in its Title XII, Chapter IV regulates liability for domes-
tic carriage.

12 Whatis the nature of, and conditions, for an air carrier’s
liability?

Article 158, Law 21 establishes that the air carrier and its employees

liability must be fault-based or with the intention to cause harm.

13 Isthere any limit of a carrier’s liability for personal injury or
death?

Article 157, Law 21 establishes the limit of liability as US$25,000.

14 What are the main defences available to the air carrier?

The principal defence is contemplated in article 156, which establishes
that the carrier must prove it has taken all necessary measures to pre-
vent an accident.

In cases where it can be proven that the injured party contributed
to his or her injury then the liability may be reduced or completely
exonerated.

15 Isthe air carrier’s liability for damages joint and several?

The liability will include the carrier and its employees or dependants.

16 What rule do the courts in your state apply to apportioning
fault when the injury or death was caused in whole or in part
by the person claiming compensation or the person from
whom the right is derived?

Article 166 considers the possibility of apportioning fault to the claim-
ing party for injury or death. It is worth mentioning that even though
it is considered in this special legislation, the principle of contributory
negligence is not characteristic of our civil law system and the appli-
cation of the article has not been properly tested in the courts. With
regard to minors or persons with reduced mental capacity, applicable
special legislation would need to be considered.

17 Whatis the time within which an action against an air carrier
for injury or death must be filed?

Article 170 is clear in establishing that the time limitation is two years
from the time the accident occurred.

Third-party actions

18 What are the applicable procedures to seek recovery from
another party for contribution or indemnity?

Most third-party actions may be included by either claimant or the

defence at the beginning of litigation process and would be resolved at
the same time within the same decision.

19 What time limits apply?

In principle, two years as per article 170, Law 21. However, it should be
noted that an extra contractual civil action may be available for dam-
ages and negligence, as per article 1644 of the Panama Civil Code, for
which the time limit is one year.

Liability for ground damage

20 What laws apply to the liability of the air carrier for injury
or damage caused to persons on the ground by an aircraft
accident?

The applicable legislation is contained in Title XII, Chapter IX of Law
21.

www.gettingthedealthrough.com

21 What is the nature of, and conditions for, an air carrier’s
liability for ground damage?

The principle established is strict; as per article 183, the harm or dam-
age must be caused by an aircraft in any circumstance.

22 Isthere any limit of carriers’ liability for ground damage?

Article 187 contemplates the possibility of limiting liability for repair-
able damages. The amounts of indemnity have to be calculated in
accordance to the weight of the aircraft as per the scale set in article
187.

23 What are the main defences available to the air carrierin a
claim for damage caused on the ground?

The main defence is proving that the carrier has not acted with any fault
and that it has taken all necessary measures to prevent the accident.

Additionally, and in the event of collision of two aircraft, both will
be solidarily responsible.

Liability for unruly passengers and terrorist events

24 What laws apply to the liability of the air carrier for injury or
death caused by an unruly passenger or a terrorist event?

As in many other countries, this matter has not been tested.

Since Panama is party to the Warsaw and Montreal Conventions
and Law 21 of 2003 contents are similar, it will be mostly an academic
discussion that these laws will become the initial reference to a claim
against a carrier for injury or death caused by an unruly passenger or
terrorist event. Importance will also be given to discussions over the
matter and existing legal precedents in other jurisdictions.

25 What is the nature of, and conditions, for an air carrier’s
liability for injury or death caused by an unruly passenger or a
terrorist event?

The tests for liability would be via fault, negligence or intent, the latter
by an employee, for example.

26 Isthere any limit of liability for injury or death caused by an
unruly passenger or a terrorist event?

The limitations of liability available will be in principle those applica-
ble by the international applicable conventions recognised by Panama
in the event of international flights and secondarily Law 21. The latter
would apply for national flights as per article 151.

Special attention will be drawn to the international legal prec-
edents where decisions have applied and interpreted articles 17 and 21
of the Montreal Convention in these types of events.

27 What are the main defences available to the air carrierina
claim for injury or death caused by an unruly passenger or a
terrorist event?

The main defences would be those available by the Conventions and
would be that the carrier had taken all necessary measures to avoid
the damage, and that damage was not due to the negligence or other
wrongful act or omission of the carrier or its servants or agents or that
damage was solely owing to the negligence or other wrongful act or
omission of a third party.

Consumer protection and passenger rights

28 Summarise aviation-related consumer-protection laws or
regulations related to passengers with reduced mobility, flight
delays and overbooking, tarmac delay and other relevant
areas.

Panama has a general consumer protection legislation, Law 45 of 2007,
which allows passenger consumer-related complaints to be received
through its regulator, the Authority for Consumer Protection and
Competition .

The Regulator has not dealt with flight delays, overbooking or
tarmac delays. The majority of the claims entail loss of baggage, over-
charging or damages.

Additionally, Law 134 of 2013, article 2(3) grants a 25 per cent dis-
count to generally handicapped person, be it reduced mobility or not.
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Specifications for servicing passengers with reduced mobility at
airports and on aircraft are regulated by Law 42 0f 1999 and Executive
Decree No. 88 of 2002.

Liability of government entities providing services to carriers

29 What laws apply to the liability of the government entities
that provide services to the air carrier?

Any autonomous entity, such as an airport administrator, may be sub-
ject for a civil extra contractual action for damages in accordance with
the Civil Code of Panama. Similar actions may be available against the
employees individually.

Additionally, the entities or the employees will be subject to their
own special legislation, the Administrative Code and the Criminal
Code.

In most instances where the state is involved, the claim is known
as a ‘direct repairs’ administrative claim and is presented before the
Supreme Court.

30 What is the nature of, and conditions for, the government’s
liability?

The nature of the liability is similar to that of an air carrier - it must be

fault-based and be at the administrative, civil or criminal level.

31 Are there any limitations to seeking recovery from the
government entity?

There are no limitations as to possible claims against government enti-

ties when seeking recovery for damages.

Criminal proceedings

32 Canan air carrier be criminally responsible for an aviation
accident?

There are possibilities for an air carrier to be investigated and charged
criminally, but any proceedings charges will be pending on the results
of the experts and technical investigation.

33 Whatis the effect of criminal proceedings against the
air carrier on a civil action by the passenger or their
representatives?

Both actions are completely separate and will not have an impact on
the other.

34 Can claims for compensation by passengers or their
representatives be made against the air carrier through the
criminal proceedings?

Compensation claims are processed in the civil court system and are a
completely separate process.

Effect of carrier’s conditions of carriage and tariffs

35 Whatis the legal effect of a carrier’s conditions of carriage or
tariffs on the carrier’s liability?

The carrier’s conditions of carriage are binding on the passenger; as per
Panama’s Commercial Code, it is a private agreement between the two
parties. Panamanian courts would rely on the carrier’s conditions and
the applicable legislation for its resolution.

Damages

36 What damages are recoverable for the personal injury of a
passenger?

A claimant may try to request extra contractual damages in accordance
with the Civil Code of Panama, article 1644 and subsequent.

The damages claimed can be related to loss of income or patri-
mony, as well as moral; the latter relates to the personal loss and psy-
chological impact suffered by the claimant. The concept of damages in
our civil law system is not punitive but based on the principle of repair.

The principal limitation on the damages is that the claimant has
the burden of proof of demonstrating the negligence of the carrier or
its employees.
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If the injured party has not survived the accident, all immedi-
ate relatives are entitled to claim on the deceased’s behalf. No court
appointment is necessary to seek recovery unless the surviving rela-
tives are under age or handicapped.

37 What damages are recoverable for the death of a passenger?

See previous question.

Accident investigation and family assistance

38 Whoisresponsible in your state for investigating aviation
accidents?

The Civil Aeronautics Authority (CAA) investigates accidents by
means of article 104 of Law 21. The standards of investigation are equal
to those set in the Chicago Convention, which are contemplated in the
Civil Aeronautics Regulations. The CAA maintains a special depart-
ment for the prevention and investigation of accidents, which manages
all investigations in accordance with established rules and procedure.

39 Setforth any restrictions on the disclosure and use of accident
reports, flight data recorder information of cockpit voice
recordings in litigation.

Any of the above will be available at proof stages or at discovery during
the proceedings in any claim.

40 Does your state have any laws or regulations addressing the
provision of assistance to passengers and their family after an
aviation accident?

Panama’s legislation does not specifically demand assistance for pas-
sengers and their family after an aviation accident, but it demands
protocols of safety and procedure of carriers that may include such
provisions.

Insurance requirements

41 Are there mandatory insurance requirements for air carriers?

Article 196, Law 21 of 2003 establishes the obligations and conditions
for air carriers.

Litigation procedure

42 Provide a brief overview of the court structure as it relates to
civil aviation liability claims and appeals.

Aviation liability claims are the competence of the civil courts of
Panama. Civil procedure is mostly managed via written statements
from each party and the judge. The only instances open for oral discus-
sion are depositions, cross-examinations and discussions over practice
of proof. Civil claims proceedings do not have a jury.

The procedure of a civil claim is as follows:

presentation of the claim before the civil courts;

- court admission of the claim and notification of it to the defendant;
upon notification, the defendant has 10 working days to answer
and request proofs if available and counterclaim; and

- oncetheclaim has been answered, the court will announce a 15-day
review for each party to make any observations to the proceedings.

Following the above instance, the court will allow the period for which
both parties are permitted to invoke or request the evidence for their
case, upon which each party may have the opportunity of counterproof
and to object to each party’s evidence.

Once the judge has evaluated the above instance, he or she will
instruct the parties on its valuation and practice, for example, expert
witness depositions, visit to a site, among other things.

The next stage is the practice of evidence, discovery, depositions
and cross-examinations.

The following stage is the closing statements upon which the judge
will declare sentence, which can be appealed by any of the parties.

Appeals will have one instance at the Superior Court and, upon its
decision, a final appeal may be available before the Supreme Court.

As in many other countries, these procedural steps may take years
to conclude.
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43 Whatis the nature and extent of allowable discovery/
disclosure?

Discovery is ample and, on most occasions, information is agreed or
disclosed at the will of each party unless requested by one of the parties.

47 Iscourtapproval required for settlements?

The parties can terminate the litigation at any stage. If there is litigation
in process, the court must be notified of the settlement and admit it to
close the claim.

44 Does the law of your state provide for any rules regarding
preservation and spoliation of evidence?

Yes, the parties to a claim may request and justify the protection of evi-
dence when it requires special care or needs proper protection or pres-
ervation to avoid its deterioration or loss.

45 Are attorneys’ fees and litigation costs recoverable?

Panama’s civil courts award expenses and litigation costs (including
legal fees) in their decisions. Judges in civil courts may also contem-
plate and award discretionary fines related to the claim amount, or
establish fines at appeal stage.

Judgments and settlement

46 Does your state impose pre-judgment or post-judgment
interest? What is the rate and how is it calculated?

If a case is decided by the court, the interest will be rated from pre-
judgment. Most damages judgments in a civil court will date the inter-
est annually from the date the claim is presented. The rate is 7 per cent
per year.

48 Whatis the effect of a settlement on the right to seek
contribution or indemnity from another person or entity? Can
it still be pursued?

If the entity or a person is not part of settlement, there may be possi-
bilities of it being pursued, but in order to be legally feasible, the party
must have a link with the possible cause of the claim and the claim must
not be time-barred.

49 Are there any financial sanctions, laws or regulations in
your state that must be considered before an air carrier or its
insurer may pay a judgment or settlement?

Settlements are agreements between private parties in accordance
with Panama’s procedural laws; they are also denominated as ‘extra-
judicial agreements’ and as such they become a contract between the
parties. In the event the settlement is to conclude a claim, the court
must be notified of the settlement in order to approve the termination
of the case and its process. In either case, settlement or judgement,
there are applicable financial regulations to the payment.
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